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OPI NI ON
RESTANI, Judge: This matter is before the court on a notion
for judgnent on the agency record pursuant to USCIT Rul e 56. 2.
Plaintiffs, the Governnent of Uzbeki stan and Navoi Mning &
Met al | urgi cal Conbinat (collectively “Uzbeks”), challenge the

determ nation of the United States Departnent of Commerce
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(“Commerce” or “ITA") pursuant to 19 U.S.C. 8§ 1675(c) (1994)*
(“sunset review') that dunping of uraniumfrom Uzbekistan is

likely to occur if the antidunping duty discipline is renoved.?

1 19 U S.C 8 1675(c)(1) reads, in relevant part, as
fol |l ows:

Not wi t hst andi ng subsection (b) of this section and
except in the case of a transition order defined in
paragraph (6), 5 years after the date of publication
of —

(A) a countervailing duty order (other
than a countervailing duty order to which
subpar agraph (B) applies or which was issued
wi thout an affirmative determ nati on of
injury by the Conm ssion under section 1303
of this title), an antidunping duty order, or
a notice of suspension of an investigation,
described in subsection (a)(1),

* * %

the adm ni stering authority and the Conmm ssion shal
conduct a review to determ ne, in accordance wth
[section 1675a] of this title, whether revocation of
the countervailing or antidunping duty order or

term nation of the investigation suspended under

[ section 1671c or 1673c] of this title would be |ikely
to lead to continuation or recurrence of dunping or a
countervail abl e subsidy (as the case may be) and of
mat erial injury.

2 The court has sustained the determ nation of the
I nternational Trade Commi ssion (“ITC') that inports of uranium
from Uzbeki stan are not likely to injure the United States
industry if the antidunping duty discipline is renoved. See Ad
Hoc Comm of Donestic Uranium Producers v. United States, No. 00-
09- 00450, slip op. 01-103 (Ct. Int’|l Trade Aug. 14, 2001). A
decision by either ITC or Cormerce to term nate the proceedi ngs
pursuant to a sunset review w ||l end the proceedings. 19 U S.C
8§ 1675(d). At this tinme a change upon appeal of that decision is
still possible. [If the decision to sustain the |ITC determ nation
(continued. . .)
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FACTS
On Decenber 5, 1991, Conmmerce initiated an anti dunping duty
investigation to determ ne whether inports of uraniumfromthe
Uni on of Soviet Socialist Republic (“USSR’) were being or were
likely to be sold in the United States at | ess-than-fair val ue

(“LTFV’). Uraniumfromthe Union of Soviet Socialist Republics,

56 Fed. Reg. 63711 (Dept’ Comm 1991). On Decenber 23, 1991, the
U.S. International Trade Comm ssion (“ITC or “Comm ssion”)
i ssued an affirmative prelimnary injury determ nation.

On Decenber 28, 1991, the USSR dissol ved and the United
St at es subsequently recognized the 12 new y i ndependent States
whi ch enmerged. Commerce, neverthel ess, determ ned to continue
the investigation. That determ nation was sustained. See

Techsnabexport, Ltd. v. United States, 16 CI T 420, 795 F. Supp.

428 (1992) (“Techsnabexport 1), and Techsnabexport, Ltd. v.

United States, 16 CIT 855, 802 F. Supp. 469 (1992)

(“Techsnabexport 117).

Conmmer ce determ ned that sales of uraniumfromsix of the 12
former republics, including Uzbeki stan, were nade at LTFV during
t he period of investigation, which covered June 1, 1991 t hrough

Novenmber 30, 1991. Ur ani um From Kazakhst an, Kyrgystan, Russi a,

Taji ki stan, Ukrai ne and Uzbeki stan; Uranium from Arneni a,

2(...continued)
beconmes conclusively final, this dispute will be noot.
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Azer bai jan, Byel arus, Georgi a, Ml dova and Turkneni stan, 57 Fed.

Reg. 23,380, 23,380, 23,382 (Dep’t Comm 1992) (“Prelininary

Determ nation”). Because it found that the respondents failed to

provi de adequate information in a tinely manner, Commrerce based
its prelimnary LTFV cal cul ati ons upon the best information

ot herwi se available (“BIA”), which was largely petition data and
which resulted in a cash deposit rate equal to 115.82 percent for
all relevant entries of uranium |d. at 23,382, 23, 384.

The investigation of uraniumfromthe countries found to be
selling at LTFV was suspended in October of 1992 because those
countries entered into agreenents to restrict the vol une of
direct or indirect exports to the United States.® There is no
all egation that any interested party sought the conti nuance of
the investigation after notice of suspension as provided in 19
US C 8§ 1673c(g), or sought an adm nistrative review of the
suspension or of the dunping margin as provided in 19 U S. C
8§ 1675(a), or a changed circunstances review as provided in 19
U S.C 8§ 1675(b).

On August 2, 1999, Commerce initiated a sunset review of the

suspensi on agreenent on uranium from Uzbekistan. |nitiation of

Five- Year (“Sunset”) Reviews, 64 Fed. Reg. 41,915, 41,915 (Dep't

3 See Uranium from Kazakhstan, Kyrgyzstan, Russi a,
Tajikistan, Ukraine, and Uzbekistan, 57 Fed Reg. 49, 220, 49, 255-
61 (Dep’'t Comm 1992) [hereinafter “Uzbek Suspension Agreenent”].
Subsequent anendnents to the agreenents are not rel evant here.
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Comm 1999). In their response to the initiation of the review,
plaintiffs contended, anong other things, that procedural defects
in the original investigations prevented their full participation
and deni ed that subject inports from Uzbeki stan were ever dunped
in the United States; that the sunset determ nation nust be based
upon country-specific information for Uzbeki stan; and that
Comrerce must term nate the suspended investigation because there
was no substantial evidence to support a positive |ikelihood
determ nation with respect to Uzbekistan. In plaintiffs view,
there al so has been no dunping since entry into the suspension
agreenent because sal es have been nade pursuant to | ong-term
contracts in which the prices of sales to the United States are
set above conparable U S. market prices; and Uzbeki stan has no
econom c incentive to sell at below U S. market prices.
Plaintiffs al so contended that Conmerce should find good cause
under 19 U . S.C. 8§ 1675a(c) to consider factors other than the

exi sting margin and the volunme of nerchandi se before and after

t he suspensi on agreenent, and that the Departnent should all ow

themto submt country-specific data.*

4 19 U.S.C. §8 1675a(c) reads in relevant part as foll ows:
(1) I'n general

In a review conducted under [section 1675(c)] of this

title, the adm nistering authority shall determ ne

whet her revocation of an antidunping duty order or
(continued. ..)
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On February 18, 2000, Commerce issued Uraniumfrom

Uzbeki stan, 65 Fed. Reg. 10,471 (Dep’'t Comm 2000) (prelim

sunset determ) [hereinafter “Prelimnary Results”]. The

Prelimnary Results adopted and incorporated an | ssues and

Deci si on Menorandum for the Sunset Revi ew of Uranium from

19 U.
final

4C...continued)

termnation of a suspended investigation under [section
1673c] of this title would be likely to lead to
continuation or recurrence of sales of the subject

nmer chandi se at | ess than fair value. The adm nistering
authority shall consider—

(A) the weighted average dunping margins determned in
the investigati on and subsequent reviews, and

(B) the volunme of inports of the subject merchandi se
for the period before and the period after the issuance
of the antidunping duty order or acceptance of the
suspensi on agreenent.

(2) Consideration of other factors

| f good cause is shown, the adm nistering authority
shal | consi der such other price, cost, market, or
econom c factors as it deens rel evant.

(3) Magnitude of the margin of dunping

The adm ni stering authority shall provide to the

Comm ssion the magnitude of the margin of dunpi ng that
is likely to prevail if the order is revoked or the
suspended investigation is term nated. The

adm ni stering authority shall normally choose a margin
that was determ ned under [section 1673d] of this title
or under [ section 1675(a) or (b)(1)] of this title.

PAGE 6

S.C. 88 1673d, 1675(a), and 1675(b) (1) are, respectively,
determ nations, periodic review determ nations and changed
ci rcunst ances revi ew determ nati ons.
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Uzbeki stan (Feb. 28, 2000), P.R Doc. 1248, Pl.’s App., Tab 4.
In response, plaintiffs submtted a case and rebuttal brief that
agai n conpl ai ned about the procedural irregularities in the
original investigation and asserted that Comrerce erred in the

Prelimnary Results. Uzbeks Case Brief (Apr. 10, 2000), CR

Doc. 1270, Pl.’s App., Tab 10; Uzbeks Rebuttal Brief (Apr. 18,

2000), P.R Doc. 1281, Pl.’s App., Tab 11
On July 5, 2000, Commerce rejected plaintiffs’ argunents in

Uranium from Uzbeki stan, 65 Fed. Reg. 41,441 (Dep’'t Conm 2000)

(final sunset determ) [hereinafter “Final Results”]. The Final

Results adopted and i ncorporated an | ssues and Deci sion

Menor andum for the Sunset Review of Uranium from Uzbeki stan (June

27, 2000), P.R Doc. 1288, Pl.’s App., Tab 2.

JURI SDI CT1 ON AND STANDARD OF REVI EW

The court has jurisdiction pursuant to 28 U.S.C. § 1581(c).
In reviewing final determ nations in antidunping duty
i nvestigations and reviews, the court will hold unlawful those
agency determ nations that are “unsupported by substanti al
evi dence on the record, or otherwi se not in accordance with [aw. ”

19 U.S.C. § 1516a(b)(1)(B)(i).
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DI SCUSSI ON

This case is sui_generis. It involves the issue of what

procedures are to be foll owed when an anti dunping case is filed
agai nst one country and that country dissolves into nunerous
ot hers before the proceedi ngs are concl uded.

In earlier litigation, the court permtted the investigation
of uraniuminports fromthe former Soviet republic to continue
even though the proceedi ngs were comenced agai nst the Sovi et
Uni on and certain deficiencies in responses were attributable to
the break up of the Soviet Union. It was the court’s
under st andi ng that the individual exporting countries or concerns
woul d be permtted to submt their own data before adverse
consequences ensued or woul d receive appropriate consideration or
adj ustnmrent due to lack of control fromthe outset of the

proceedi ngs. Techsnabexport Il1, 802 F. Supp. at 473. Commerce

has done little to adapt its procedures to fit these uni que
ci rcunst ances and does not attenpt to defend its actions on the
basis that the prelimnary margin is actually reflective of
dunping at any tine by the Uzbeks. Rather, defendant attenpts to
support its decision by claimng that the Uzbeks are technically
barred fromraising their argunents.

Commerce argues that 19 U. S.C. 8§ 1675(c)(3) permts it to
assunme that there was dunpi ng even though the proceedi ngs were

suspended, and to adopt the prelimnary BIA margin for purposes
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of its analysis and in order to provide a margin to the ITC
Commerce seeks to support its conclusion by noting that the
agency could not rely on the margins specified in 8 1675a(c)(3),
because there is neither a final determ nation margin to use nor
any margin available froma review of such a determ nation

It may be that in a nore normal case with no 8 1675a(c)(3)
mar gi ns avail abl e, Comerce has the discretion to assunme dunpi ng
and to use any prelimnary margin that is nore than de mnims

See Policies Regarding the Conduct of Five-year (“Sunset”)

Revi ews of Anti dunpi ng and Countervailing Duty O ders, 63 Fed.

Reg. 18,871, 18,873 (Dep’'t Comm 1998) (Sunset Policy Bulletin).
The court need not deci de whether Conmerce may use a prelimnary
margi n wi t hout applying sone safeguards or doing further

i nvestigation for purposes of an ordinary sunset review. This is
not a normal case. Commerce’s use in this case of the
prelimnary margin is not based on substantial evidence or in
accordance with aw. Commerce here abused its discretion when it
used such discretion to deny parties fair opportunity to

participate in a neani ngful way.?®

> Commerce does not address the Uzbeks’ allegation that
they did not receive notice of the original proceedings until
after the prelimnary margin was determned. It is undisputed
that the Uzbeks attenpted to submit their own data here and were
rebuffed. Commerce sinply refused to consider the possibility
that a re-calculation of the dunping margin woul d be particularly
appropriate in this case, notwithstanding the fact that the

(conti nued. . .)
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It is spurious to argue that the Uzbeks had the chance to
obtain an effective review under 19 U S. C. 88 1675(a) or (b) of
the highly adverse margin and to dispute any procedural
deficiencies in such reviews. 1In this case there was no
anti dunping duty order to review under 88 1675(a) and (b) because
t he suspensi on agreenent interrupted the proceedings, as it was
designed to do. A section 1675 review of the suspension
agreenent in order to obtain a new margin calculation itself
woul d be neani ngl ess. Rules governing conpliance with and
nodi fication of the suspension agreenent are provided for within
the agreenent itself. See Uzbek Suspension Agreenent, Arts.
VIIlT, X X, and there is |little purpose to focusing on the past
margin arrived at in the extraordinary circunstances present in
this case.®

Under these circunstances there is nore than enough reason

for Commerce to consider factors outside the norm as it

°(...continued)
Statenent of Administrative Action (“SAA’) contenplates that in a
sunset review new margins may be calculated if extraordinary
ci rcunst ances exist. SAA acconpanying H R Rep. No. 103-826(1),
at 890-91, reprinted in 1994 U S.C.C. A N 4040, 4214.

6 Although they arise differently, changed circunstances
reviews and sunset reviews share the purpose of determ ning
whet her continued unfair trade relief is necessary. See Eveready
Battery Co., Inc. v. United States, Slip Op. 99-126 at 20 (CIT
1999). In Eveready, the I TC took the position that an ongoi ng
sunset review noots a request for a changed circunstance review,
which the court found to be true under the facts of that case.
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acknow edged it may do under 19 U S.C. § 1675a(c)(2), and there
is insubstantial reason for proceeding in |ockstep with “normal”
procedures. The Uzbeks have not had a fair opportunity to have
any information considered as to whether their exports were
dunped and at what | evel such dunping occurred, if it did occur.
Section 1675(c) assunes that dunping occurred. That assunption
has not been shown to be an acceptable one in this case,
particularly at the |level selected.”’

Further, Conmmerce does not address the Uzbeks' argunent that
its conduct violates the WO Agreenent on | npl enentati on of
Article VI of the General Agreenent on Tariffs and Trade (1994)
(“Antidunping Agreenent”).® Rather, it relies on another
erroneous technical bar argunment. It relies on the prohibition
of 19 U S.C. 8§ 3512(c)(1) against challenges to governnental
action on the basis that it violates a WO agreenent. O course,
t he Uzbeks are not bringing an action under any WO agreenent,
and they are free to argue that Congress woul d never have
intended to violate an agreenent it generally intended to

i npl ement, w thout expressly saying so.

" Indeed, the prelimnary margin is based on petition data
as to the USSR and not as to Uzbeki st an.

8 The Uzbeks assert that Articles 6.0 and 11.4 of the
Ant i dunpi ng Agreenent together require in a sunset review that
dunpi ng margi ns be cal cul ated for individual exporters or
producers.
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The court need not resolve whether Commerce’s action
vi ol ates the Antidunpi ng Agreenent and whet her Congress i ntended
to permt such violation. Nor will the court address whether the
overal |l decision that dunping would continue if the anti dunping
duty reginme were not applicable is supported by substanti al
evidence. As a threshold matter Comrerce nust support its
finding of a non-de mnims margin before it can enbark on a
rational 8 1675(c) analysis. Under the unique facts of this
case, it cannot sinply accept the prelimnary Bl A margin based on
the “normal” rules. It nust use the discretion given to it by
the statute to address an extraordinary situation so as to nake

sone rational decisions in a fair manner.
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This matter is remanded for conduct in accordance with this
opinion. As Commerce |acks information to provide a reasonably
accurate likely margin for Uzbekistan, it shall gather new data.
Because of the matter discussed in note 2, the parties shal
consult and, wthin 11 days hereof, propose an order governing

timng of the remand proceedi ngs.

Jane A. Restani
Judge

Dat ed: New Yor k, New York

This 30th day of August, 2001.



ERRATUM

Government of Uzbekistan and Navoi Mining & Metallurgica Combinat v. United States, Court
No. 00-08-00392, Slip Op. 01-114, dated August 30, 2001.

In the first sentence of the second paragraph on page 8, replace the word “republic” with
the word “republics.”



